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DIOEST: 
1 .  An employee was d i s c h a r g e d  from h i s  

p o s i t i o n - o n  J u n e  15 ,  1979. Such 
a c t i o n  was found t o  be u n j u s t i f i e d  by 
t h e  Merit Sys t ems  P r o t e c t i o n  Board 
(MSPB), which  o r d e r e d  t h a t  h i s  s e p a r a -  
t i o n  be c a n c e l e d .  Employee claims 
e n t i t l e m e n t  t o  p re - June  1 5 ,  1979, 
backpay  and b e n e f i t s  u n d e r  t h e  MSPB 
r u l i n g .  The o n l y  i s s u e  b e f o r e  t h e  
MSPB was t h e  p r o p r i e t y  o f  t h e  agency  
removal  o n  J u n e  15 ,  1979. S i n c e  there  
were no a l l e g a t i o n s  made t o  t h e  MSPB 
t h a t  t h e  a g e n c y  had t a k e n  o the r  u n j u s -  
t i f i e d  a c t i o n s  p r ior  t o  t h a t  d a t e ,  
t h e  r u l i n g  does n o t  s u p p o r t  a backpay 
claim f o r  a n  e a r l i e r  p e r i o d .  

2 .  An employee  was d i s c h a r g e d  from h i s  
p o s i t i o n  o n  J u n e  1 5 ,  1979.  Such 
a c t i o n  was found to  be u n j u s t i f i e d  
by t h e  Merit Systems P r o t e c t i o n  Board 
(MSPB) ,  which  o r d e r e d  t h a t  h i s  separa- 
t i o n  be c a n c e l e d .  Employee claims 
e n t i t l e m e n t  t o  n i g h t  d i f f e r e n t i a l  
u n d e r  t h e  MSPB r u l i n g .  On res tora-  
t i o n ,  a n  employee  is e n t i t l e d  to  t h e  
employment s t a t u s  e n j o y e d  a t  removal  
and p a y  and  b e n e f i t s  l o s t  as t h e  
r e su l t  o f  t h e  u n j u s t i f i e d  removal .  
S i n c e  t h e  employee  had been  i n  a day-  
s h i f t  o n l y  s t a t u s  on  d a t e  o f  removal  
f o r  r e a s o n s  t o t a l l y  u n r e l a t e d  t o  t h e  
r emova l  a c t i o n  and  was p l a c e d  i n  t h a t  
s t a t u s  upon r e s t o r a t i o n  t o  d u t y ,  h e  
is n o t  e n t i t l e d  t o  n i g h t  d i f f e r e n t i a l  
as a n  item o f  backpay  u n d e r  t h e  MSPB 
d e c i s i o n .  See cases c i t e d .  

3 .  An employee  was d i s c h a r g e d  f rom h i s  
p o s i t i o n  o n  J u n e  15 ,  1979. Such 
a c t i o n  was found t o  be u n j u s t i f i e d  by 
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t h e  Merit Sys t ems  P r o t e c t i o n  Board 
(MSPB) ,  which o r d e r e d  t h a t  h i s  separa- 
t i o n  be  c a n c e l e d .  The employee claims 
t h a t  h e  d i d  n o t  r e c e i v e  S a t u r d a y  and 
Sunday premium pay  i n  award.  Al though 
n o t  i t e m i z e d  when backpay  was p a i d ,  
employee r e c e i v e d  premium pay f o r  1,128 
h o u r s  b a s e d  o n  a v e r a g e  h o u r s  worked by 
o the r  employees  d u r i n g  t h e  same t i m e  
a t  t h e  same employment l o c a t i o n .  I n  
a b s e n c e  of showing o f  agency  error ,  w e  
w i l l  n o t  q u e s t i o n  c o r r e c t n e s s  o f  i ts 
c o m p u t a t i o n .  

4 .  An employee  was d i s c h a r g e d  from h i s  
p o s i t i o n  o n  J u n e  15 ,  1979 .  Such 
a c t i o n  was found to  be u n j u s t i f i e d  by 
t h e  Merit Sys t ems  P r o t e c t i o n  Board 
( N S P B ) ,  w h i c h  ordered t h a t  h i s  separa- 
t i o n  be c a n c e l e d .  T h e  employee claims 
e n t i t l e m e n t  t o  a t t o r n e y  f e e s .  The 
MSPB d e n i e d  a t t o r n e y  f e e s  unde r  
5 U.S.C.  S 7 7 0 1 ( g ) .  T h i s  O f f i c e  h a s  
no a u t h o r i t y  t o  r e v i e w  MSPB d e c i s i o n s ,  
and therefore ,  t h e  d e n i a l  unde r  
s e c t i o n  7 7 0 1 ( g )  m u s t  s t a n d .  I f  an  
a t t o r n e y  f e e s  claim is b e i n g  a s s e r t e d  
u n d e r  5 U . S . C .  S 5 5 9 6 ( b ) ( A ) ( i i ) ,  t h e n  
t h a t  claim is a l so  d e n i e d ,  s i n c e  
c l a i m a n t  h a s  n o t  p r e v a i l e d  o n  any  of 
t h e  backpay  c o m p u t a t i o n  i s sues  ra i sed  
w i t h  t h e  agency  or t h i s  O f f i c e .  

T h i s  d e c i s i o n  is  i n  r e s p o n s e  t o  a r e q u e s t  f rom a n  
a u t h o r i z e d  c e r t i f y i n g  o f f i c e r  o f  t h e  Food S a f e t y  and 
I n s p e c t i o n  S e r v i c e ,  Depar tment  o f  A g r i c u l t u r e .  The 
matter i n v o l v e s  t h e  e n t i t l e m e n t  o f  i t s  employee,  
M r .  Gregorio N a t i v i d a d ,  to  r e c e i v e  a d d i t i o n a l  backpay 
and o t h e r  re la ted b e n e f i t s  i n c i d e n t  t o  b e i n g  retroac- 
t i v e l y  r e s t o r e d  t o  h i s  p o s i t i o n ,  e f f e c t i v e  J u n e  1 5 ,  1979.  

BACKGROUND 

M r .  N a t i v i d a d  was a meat i n s p e c t o r  w i t h  t h e  Food 
S a f e t y  and  I n s p e c t i o n  S e r v i c e ,  h a v i n g  been  employed i n  
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t h a t  c a p a c i t y  f o r  a number o f  y e a r s .  On J u n e  15 ,  1979, 
h e  was removed f rom h i s  p o s i t i o n  and d i s m i s s e d ,  b a s e d  on  
agency  c h a r g e s  o f  f a i l u r e  t o  p e r f o r m  r e q u i r e d  d u t i e s  and 
f a l s i f i c a t i o n  of o f f i c i a l  r e c o r d s  i n  v i o l a t i o n  of t h e  
F e d e r a l  Meat I n s p e c t i o n  A c t  and  t h e  Meat and P o u l t r y  
I n s p e c t i o n  R e g u l a t i o n s .  H e  a p p e a l e d  h i s  d i s m i s s a l  t o  t h e  
Merit S y s t e m s  P r o t e c t i o n  Board  (MSPB). By i n i t i a l  d e c i s i o n  
i s s u e d  by t h e  San  F r a n c i s c o  R e g i o n a l  O f f i c e  o f  t h e  MSPB o n  
August 20 ,  1979,  t h e  a g e n c y  a c t i o n  was s u s t a i n e d .  

M r .  N a t i v i d a d  a p p e a l e d  t h e  R e g i o n a l  O f f i c e  r u l i n g  
t o  t h e  MSPB, Wash ing ton ,  D.C. On A p r i l  22 ,  1981,  a f i n a l  
d e c i s i o n  r e v e r s i n g  t h e  i n i t i a l  d e c i s i o n  was r e n d e r e d  and 
t h e  a g e n c y  was o r d e r e d  to  c a n c e l  t h e  r emova l  a c t i o n  and 
f u r n i s h  e v i d e n c e  o f  c o m p l i a n c e  w i t h i n  10 d a y s .  By l e t t e r  
d a t e d  May 4 ,  1981,  t h e  a g e n c y  p r o v i d e d  d o c u m e n t a t i o n  to  t h e  
San F r a n c i s c o  R e g i o n a l  O f f i c e  o f  t h e  MSPB t h a t  t h e  removal  
was c a n c e l e d  r e t r o a c t i v e  t o  J u n e  15, 1979. 

On J u n e  18 ,  1981,  M r .  N a t i v i d a d  a g a i n  f i l e d  a p e t i t i o n  
w i t h  t h e  MSPB, t h i s  t i m e  a l l e g i n g  t h a t  i n  s p i t e  o f  t h e  f a c t  
t h a t  h e  had b e e n  a p p r o p r i a t e l y  r e i n s t a t e d ,  h e  had  n o t  been  
made c o m p l e t e l y  whole.  H e  c o n t e n d e d  t h a t  h e  was e n t i t l e d  
to ,  b u t  f a i l e d  t o  r e c e i v e  n i g h t  pay  d i f f e r e n t i a l ,  S a t u r d a y  
and Sunday premium pay ,  and o v e r t i m e  pay.  H e  a l so  c o n t e n d e d  
t h a t  h e  had  been  f o r c e d  t o  t a k e  s i c k  and a n n u a l  l e a v e  
f o l l o w i n g  a n  i n j u r y  which  h e  s u s t a i n e d  o n  December 1 ,  1978,  
u n t i l  t h e  d a t e  h e  was removed from h i s  p o s i t i o n  and  s o u g h t  
i t s  r e s t o r a t i o n .  

The  a g e n c y  r e s p o n s e  d e t a i l e d  t h e  backpay  payment 
made, t h e  bas i s  upon which  t h e  payment was p r e d i c a t e d ,  and 
p r o v i d e d  t h e i r  r e a s o n s  why Mr. N a t i v i d a d  was n o t  e n t i t l e d  
t o  a d d i t i o n a l  pay .  On Sep tember  2 ,  1981,  Mr. N a t i v i d a d ,  
t h r o u g h  h i s  a t t o r n e y ,  Ronald  P. McCluskey, s u b m i t t e d  a 
r e b u t t a l  t h r o u g h  t h e  MSPB. T h e  i s s u e  r e g a r d i n g  u s e  o f  
s i c k  and a n n u a l  l e a v e  was a p p a r e n t l y  abandoned and t h e  
o n l y  matters r e q u e s t e d  t o  b e  c o n s i d e r e d  by t h e  MSPB were 
t h e  n i g h t  p a y  d i f f e r e n t i a l ,  S a t u r d a y  and Sunday premium 
p a y ,  and  o v e r t i m e  pay q u e s t i o n s .  

On May 27 ,  1982,  t h e  San  F r a n c i s c o  R e g i o n a l  O f f i c e  o f  
t h e  MSPB i s s u e d  t h e i r  Addendum Compl iance  d e c i s i o n ,  r u l i n g  
t h a t  t h e y  had  no  j u r i s d i c t i o n  o v e r  backpay  e n t i t l e m e n t s  
unde r  5 U . S . C .  S 5596 and 5 C.F.R. P a r t  550. C i t i n g  t o  
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several of the Board's earlier decisions, the Regional 
Office concluded that backpay disputes which cannot be 
agency resolved are to be submitted to the General 
Accounting Office for settlement. 

Based on that ruling, the following backpay claims have 
been presented here for decision: 

1 )  Night Differential Pay - 232 hours during 
the years 1978,  1979 and 1980 

2) Saturday and Sunday Premium Pay - August 
1978 through May 15, 1981 

3 )  Overtime Pay - August 1978 through June 1979 

In addition, Mr. Natividad now seeks reimbursement for 
attorney fees in the amount of $1,154.60  incurred on and 
after August 19, 1981. 

For the reasons which follow, we conclude that 
Mr. Natividad is entitled to neither additional backpay 
nor attorney fees. 

DISCUSSION 

The law governing entitlement to backpay is contained 
in 5 U.S.C. S 5596 ( 1 9 8 2 ) ,  subsection (b) of which provides 
in part that: 

"(b)(l) An employee of an agency who, 
* * * is found by appropriate authority under 
applicable law, rule, regulation, or collec- 
tive bargaining agreement, to have been 
affected by an unjustified or unwarranted 
personnel action which has resulted in the 
withdrawal or reduction of all or part of 
the pay, allowances, or differentials of 
the employee-- 

"(A) is entitled, on correction of 
the personnel action, to receive for the 
period for which the personnel action was 
in effect-- 
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" ( i )  a n  amount e q u a l  to  a l l  or 
any  p a r t  of t h e  p a y ,  a l l o w a n c e s ,  or 
d i f f e r e n t i a l s ,  as appl icable  which t h e  
employee n o r m a l l y  would have  e a r n e d  or 
r e c e i v e d  d u r i n g  t h e  period * * * and  

" (  ii) r e a s o n a b l e  a t t o r n e y  fees 
related t o  t h e  p e r s o n n e l  a c t i o n  * * * 
s h a l l  be awarded i n  a c c o r d a n c e  w i t h  
s t a n d a r d s  e s t a b l i s h e d  unde r  * * * 
[ 5  U . S . C .  s 7 7 0 1 ( g ) ]  * * *." 

Pre-June 15 ,  1979 claims 

The s i n g u l a r  issue b e f o r e  t h e  MSPB was w h e t h e r  t h e  
a c t i o n  by t h e  agency  removing M r .  N a t i v i d a d  from h i s  posi- 
t i o n  o n  J u n e  15,  1979, b a s e d  o n  c h a r g e s  t h a t  h e  had f a i l e d  
t o  p e r f o r m  h i s  r e q u i r e d  d u t i e s  and  had f a l s i f i e d  o f f i c i a l  
Government r e c o r d s  i n  v i o l a t i o n  o f  l a w  was u n j u s t i f i e d  
o r  u n w a r r a n t e d .  T h e  Board found  t h a t  t h e  agency  c h a r g e s  
were n o t  s u b s t a n t i a t e d  and c o n c l u d e d  t h a t  M r .  N a t i v i d a d  
was i m p r o p e r l y  removed f rom h i s  p o s i t i o n  and o r d e r e d  t h a t  
h i s  s e p a r a t i o n  be  c a n c e l e d .  N o  a l l e g a t i o n s  were c o n t a i n e d  
i n  M r .  N a t i v i d a d ' s  p e t i t i o n  t o  t h e  MSPB t h a t  t h e  agency  had 
t a k e n  a c t i o n  a g a i n s t  him pr ior  t o  h i s  removal  o n  J u n e  15, 
1979,  which was u n j u s t i f i e d  o r  unwar ran ted .  

I n  v iew o f  t h e  f a c t  t h a t  t h e  MSPB is "an  appropriate  
a u t h o r i t y ' '  f o r  t h e  purposes o f  5 U.S.C. S 5596 and made no 
f i n d i n g  o f  u n j u s t i f i e d  o r  u n w a r r a n t e d  agency  a c t i o n  d u r i n g  
t h e  p e r i o d  p r io r  to J u n e  15, 1979,  no b a s i s  e x i s t s  upon 
which a backpay claim f o r  s u c h  p e r i o d  may be p r e d i c a t e d  o n  
t h e  MSPB r u l i n g  i n  t h i s  case. A c c o r d i n g l y ,  M r .  N a t i v i d a d ' s  
pre-June  15 ,  1979,  backpay claim is d e n i e d .  

Pos t - June  1 5 ,  1979 claims 

Under t h e  law, an  e m p l o y e e ' s  r i g h t  t o  backpay  and 
related b e n e f i t s  upon r e s t o r a t i o n  to  d u t y  is d e p e n d e n t  
o n  h i s  employment s t a t u s  a t  t h e  time t h e  u n j u s t i f i e d  or 
unwar ran ted  a c t i o n  which d i m i n i s h e d  h i s  pay  and b e n e f i t s  
is  found t o  have  occurred. Thus ,  when a n  i n d i v i d u a l  is 
r e s t o r e d  t o  t h e  p o s i t i o n  o c c u p i e d ,  s u c h  pay  and b e n e f i t s  
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which were p r e v i o u s l y  e n j o y e d  and l o s t ,  i n u r e  t o  t h e  employ- 
ee 's  b e n e f i t  a s  though t h e  a d v e r s e  a c t i o n  n e v e r  o c c u r r e d .  

N i g h t  D i f f e r e n t i a l  Pay 

removed f rom t h e  e s t a b l i s h e d  s h i f t  r o t a t i o n  p a t t e r n  i n  
August  1 9 7 7 ,  w i t h  t h e  c o n c u r r e n c e  o f  h i s  u n i o n ,  and placed 
on  t h e  d a y  s h i f t  so t h a t  h e  c o u l d  r e c e i v e  d i r e c t  s u p e r v i s i o n  
f o r  p e r f o r m a n c e  e v a l u a t i o n  pu rposes . ,  H e  r ema ined  i n  a d a y  
s h i f t  s t a t u s  from t h e n  u n t i l  h e  w a s  removed f rom h i s  posi- 
t i o n .  F o l l o w i n g  h i s  r e s t o r a t i o n  t o  d u t y  i n  May 1981 he  was 
a g a i n  a s s i g n e d  o n l y  t o  t h e  d a y  s h i f t .  I t  appears t h a t  t h e  
pe r fo rmance  q u e s t i o n  which  g a v e  rise to  t h e  d e c i s i o n  t o  
place h im i n  a day  s h i f t  d i r e c t  s u p e r v i s i o n  s t a t u s ,  which 
s u p e r v i s i o n  w a s  a p p a r e n t l y  u n a v a i l a b l e  o n  t h e  n i g h t  s h i f t ,  
was a matter separate f rom and t o t a l l y  u n r e l a t e d  to t h e  
removal  i s sue  b e f o r e  t h e  MSPB. 

Accord ing  t o  agency  r e c o r d s ,  M r .  N a t i v i d a d  was 

W e  h a v e  h e l d  t h a t  u n d e r  t h e  p r o v i s i o n s  o f  5 U.S.C. 
S 5 5 9 6 ,  i n  o r d e r  f o r  a n  i n d i v i d u a l  to  be  e n t i t l e d  t o  back- 
p a y ,  n o t  o n l y  m u s t  t h e r e  b e  a d e t e r m i n a t i o n  t h a t  t h e  employ- 
ee h a s  unde rgone  a n  u n j u s t i f i e d  or unwar ran ted  p e r s o n n e l  
a c t i o n ,  b u t  t h a t  s u c h  a c t i o n  r e s u l t e d  i n  t h e  loss  o f  t h e  
pay ,  a l l o w a n c e s  or d i f f e r e n t i a l s  i n  q u e s t i o n .  F u r t h e r ,  t h e  
r e m e d i e s  a f f o r d e d  t h e r e u n d e r ,  are n o t  a v a i l a b l e  u n l e s s  i t  
is also e s t a b l i s h e d  t h a t  b u t  f o r  t h e  d e t e r m i n e d  wrongful  
a c t i o n ,  t h e  loss  of pay ,  a l l o w a n c e s  or d i f f e r e n t i a l s  would 
n o t  have  o c c u r r e d .  5 4  C o m p .  Gen. 7 6 0  ( 1 9 7 5 ) ,  and 55 Comp. 
Gen. 427 ( 1 9 7 5 ) .  

I n  v i ew o f  t h e  f a c t  t h a t  M r .  N a t i v i d a d  was n o t  i n  a 
n i g h t  s h i f t  r o t a t i o n  s t a t u s  a t  t h e  t i m e  h e  was removed, 
h e  was n o t  e n t i t l e d  t o  s u c h  d i f f e r e n t i a l  as  a n  item of 
backpay upon b e i n g  r e t r o a c t i v e l y  r e s t o r e d  to  h i s  p o s i t i o n  
e f f e c t i v e  J u n e  1 5 ,  1 9 7 9 .  

S a t u r d a y  and Sunday Premium Pay 

On J u l y  2 2 ,  1 9 8 1 ,  payment  i n  t h e  amount o f  $ 4 0 , 8 4 2 . 5 4  
was made t o  M r .  N a t i v i d a d  by t h e  agency  i n  s e t t l e m e n t  o f  h i s  
backpay claim c o v e r i n g  t h e  p e r i o d  J u n e  1 5 ,  1 9 7 9 ,  to  May 1 5 ,  
1 9 8 1 ,  when h e  was r e s t o r e d  t o  d u t y .  I n c l u d e d  i n  t h a t  pay- 
ment was i n c r e a s e d  s t r a i g h t  time pay  t o  r e f l e c t  a w i t h i n -  
g r a d e  i n c r e a s e  from g r a d e  GS-9, s t e p  6 ,  t o  s t e p  7 ,  e f f e c t i v e  
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Sep tember  23, 1979,  and  premium pay  f o r  S a t u r d a y  and Sunday 
work based o n  t h e  a v e r a g e  number o f  h o u r s  o f  s u c h  work 
pe r fo rmed  by o t h e r  employees  a s s i g n e d  to  t h e  l o c a t i o n  where  
M r .  N a t i v i d a d  would h a v e  been  working  had h e  n o t  been  
removed from h i s  p o s i t i o n .  Whi l e  w e  u n d e r s t a n d  t h a t  t h e  
p r e m i u m  p a y  h o u r s  were n o t  s e p a r a t e l y  i t e m i z e d  f o r  h i m  when 
payment was made, t h e  r e c o r d  shows t h a t  t h e  agency  i n c l u d e d  
i n  t h a t  payment ,  payment  for  a t o t a l  of 1,128 premium p a y  
h o u r s ,  sub jec t  t o  t h e  f o l l o w i n g  breakdown: 

J u n e  15,  1979 - December 31 ,  1979 - 375.55 h o u r s  

J a n u a r y  1 ,  1980 - December 31 ,  1980 - 570.50 h o u r s  

J a n u a r y  1 ,  1981 - May 1 5 ,  1981 - 181.75 h o u r s  

I n  t h e  a b s e n c e  o f  a showing by  M r .  N a t i v i d a d  t h a t  a n  
error  had been  made, w e  w i l l  n o t  q u e s t i o n  t h e  c o r r e c t n e s s  o f  
t h e  a g e n c y ' s  c o m p u t a t i o n  o f  h i s  p r e m i u m  p a y  e n t i t l e m e n t .  

A t t o r n e y  F e e s  

i s  a u t h o r i z e d  t o  award r e a s o n a b l e  a t t o r n e y  f e e s  i n  connec-  
t i o n  w i t h  a n  e m p l o y e e ' s  a p p e a l  from a n  a d v e r s e  a c t i o n  t o  
t h a t  body,  i f  t h e  employee  p r e v a i l s  and  it is d e t e r m i n e d  by 
them t h a t  payment by t h e  agency  is deemed to  be  w a r r a n t e d  
" i n  t h e  i n t e r e s t  o f  j u s t i c e . "  

Under t h e  p r o v i s i o n s  o f  5 U.S.C. S 7 7 0 1 ( 9 ) ( 1 ) ,  t h e  MSPB 

The r e c o r d  b e f o r e  u s  c o n t a i n s  a d e c i s i o n  f rom t h e  
San F r a n c i s c o  R e g i o n a l  O f f i c e  o f  t h e  IYSPB, d a t e d  J u l y  1 6 ,  
1982,  h o l d i n g  t h a t  M r .  N a t i v i d a d  is  n o t  e n t i t l e d  t o  a n  
award o f  a t t o r n e y  fees  fo r  s e r v i c e s  r e n d e r e d  d u r i n g  t h e  
prosecution o f  t h e  c o m p l i a n c e  p e t i t i o n .  T h i s  O f f i c e  is n o t  
a u t h o r i z e d  to  r e v i e w  d e c i s i o n s  o f  t h e  MSPB, a n d ,  t h e r e f o r e ,  
t h e r e  c a n  be  no award of a t t o r n e y  f e e s  u n d e r  5 U.S.C.  
S 7 7 1 0 ( g ) ( l ) .  Mary K .  Hat ler ,  61 Comp. Gen. 290 ( 1 9 8 2 ) .  

To t h e  e x t e n t  t h a t  t h e  a t t o r n e y  f e e s  c l a i m e d  do n o t  
re la te  t o  t h e  s u c c e s s f u l  p r o s e c u t i o n  of a n  MSPB a p p e a l  
u n d e r  t h e  be fo re -men t ioned  p r o v i s i o n s ,  5 U.S.C. 
S 5 5 9 6 ( b ) ( l ) ( A ) ( i i ) ,  p r o v i d e s  a u t h o r i t y  f o r  payment o f  
s u c h  f e e s  t o  employees  found t o  have  b e e n  a f f e c t e d  by 
u n j u s t i f i e d  o r  u n w a r r a n t e d  p e r s o n n e l  a c t i o n s .  R e g u l a t i o n s  
g o v e r n i n g  payments  o f  s u c h  fees  are  c o n t a i n e d  i n  5 C.F.R.  

- 
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P a r t  550,  s u b p a r t  H. Under 5 C.F.R. S 5 5 0 . 8 0 6 ( ~ ) ( 1 )  
a t t o rney  fees a w a r d s  are  t o  be made o n l y  i n  t h e  i n t e r e s t  
of j u s t i c e ,  and i n  a c c o r d a n c e  w i t h  t h e  MSPB r e g u l a t i o n s  
g o v e r n i n g  a t t o r n e y  f e e s  awards  u n d e r  5 U.S.C. S 7 7 0 1 ( g ) .  
Under 5 C.F.R. S 1 2 0 1 , 3 7 ( a )  of t h e  MSPB's r e g u l a t i o n s ,  
a n  a t t o r n e y  f e e s  award may be made o n l y  t o  a p r e v a i l i n g  
p a r t y .  S i n c e  none o f  c o n t e n t i o n s  p u t  f o r t h  by 
M r .  N a t i v i d a d ' s  c o u n s e l  h a v e  been  a d o p t e d  by t h e  agency  
or by  t h i s  O f f i c e ,  M r .  N a t i v i d a d  has n o t  p r e v a i l e d  i n  h i s  
a t tempt  t o  o b t a i n  more backpay ,  and  a n  a t t o r n e y  f e e s  award 
may n o t  be made. Jack M. Haninp ,  B-211388, J a n u a r y  1 7 ,  
1984. 

Acting Coniptrol le; G e n e r a l  
of t h e  U n i t e d  S ta tes  
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